
A GUIDE TO THE CRIMINAL PROCEDURE (AMENDMENT No. 2) RULES 2019 (S.I. 2019/1119)
Where to find the new Rules

The Criminal Procedure (Amendment No. 2) Rules 2019 are at this address:
http://www.legislation.gov.uk/uksi/2019/1119/contents/made
When the Rules come into force, the changes they make will appear at this address, too:
http://www.justice.gov.uk/courts/procedure-rules/criminal/rulesmenu-2015
What the new Rules are for
The new Rules amend the Criminal Procedure Rules 2015. They:
(a) make changes to the rules about—
· confirming the content of the indictment and taking the defendant’s plea in the Crown Court, in Parts 3 and 25 of the Criminal Procedure Rules (Case management; Trial and sentence in the Crown Court)

· varying a sentence in magistrates’ courts and in the Crown Court, in Part 28 of the Criminal Procedure Rules (Sentencing procedures in special cases)

(b) include new rules about—
· taking statutory declarations in magistrates’ courts, in Parts 24 and 29 of the Criminal Procedure Rules (Trial and sentence in a magistrates’ court; Road traffic penalties)

· applying for the suspension of certain orders pending appeal, in Parts 34 and 39 of the Criminal Procedure Rules (Appeal to the Crown Court; Appeal to the Court of Appeal about conviction or sentence)
· applying to a Crown Court judge for an order under the Crime (Overseas Production Orders) Act 2019, in Part 47 of the Criminal Procedure Rules (Investigation orders and warrants)

(c) make a few other miscellaneous additions and alterations to keep the Criminal Procedure Rules up to date.
When the new rules come into force

The rules come into force on Monday 7 October 2019.
What is in the new Rules
Confirming the content of the indictment
The ‘indictment’ is the formal written record of the offences with which a defendant is charged in the Crown Court. The formal reading of those charges to the defendant in order to take his or her plea, either guilty or not guilty, is known as the ‘arraignment’. Usually the arraignment takes place at a pre-trial hearing when the court gives directions for preparation for trial. Rule 3.24 of the Criminal Procedure Rules requires the Crown Court to obtain the prosecutor’s confirmation that the indictment accurately lists all the offences of which the prosecutor accuses the defendant just before the arraignment takes place (and so well before the trial). Rule 25.2 of the Criminal Procedure Rules applies at the trial in the Crown Court and sets out some general powers and requirements that apply at that stage.
In the judgment of the Court of Appeal in the case of R v Johnson, R v Burton [2018] EWCA Crim 2485
 the court dealt with two cases in each of which a defendant had been tried and convicted on an indictment containing charges on which that defendant had not been arraigned. The prosecutor’s intention in each case had been to apply for the court’s permission formally to amend the original indictment before the trial began but in each case that had been overlooked. In neither case had there been any unfairness to the defendant, who had understood what was alleged and had not been prejudiced by the procedural defect. In each case the convictions were upheld. However, the Court of Appeal added that, “it would obviously be good practice for trial judges to enquire of counsel whether there were any outstanding issues in relation to the indictment before it is read before the jury at trial: whether that should be incorporated into a rule is a matter for the Criminal Procedure Rule Committee”.
The Criminal Procedure Rule Committee agreed that the good practice identified by the court should be incorporated in the Criminal Procedure Rules. In doing so, the Committee decided that the procedural requirement for the court to make sure that the defendant understands the allegations, which requirement already applies in magistrates’ courts under rule 24.2 of the Criminal Procedure Rules, should apply in the Crown Court, too. Rule 4 of the Amendment Rules changes rule 3.24 and rule 7 of the Amendment Rules changes rule 25.2 so that both will require the Crown Court to invite confirmation that the indictment is correct and that there are no outstanding amendments or unresolved objections to it, not only at arraignment but also just before the trial begins. Both rules are amended, too, to require the court to ensure that there has been explained to the defendant on each occasion (usually by the defendant’s legal representatives), in terms that the defendant can understand, each of the allegations against him or her.
Taking statutory declarations in magistrates’ courts

Where the defendant did not know about proceedings against him or her in a magistrates’ court until after the trial then under section 14 or 16E of the Magistrates’ Courts Act 1980 he or she can make a statutory declaration to that effect and the declaration renders the trial void and allows the court to try the case again. Where a defendant against whom an unpaid fixed penalty notice for a road traffic offence has been registered as a fine did not receive the notice, or had applied for a hearing in respect of the alleged offence, or was not the owner of the vehicle involved, then under section 72 or 73 of the Road Traffic Offenders Act 1988 he or she can make a statutory declaration to that effect and the declaration renders the registration of the notice void. The taking of such a declaration is a formal but not a judicial act, under the Statutory Declarations Act 1835. At present, the declaration can be made before a magistrate or a solicitor. Section 2 of the Commissioners for Oaths Act 1889 allows procedure rules to authorise a court officer to take such a declaration for any purpose connected with the officer’s duties. In the County Court, similar declarations for various purposes already can be taken by court staff.
It was suggested to the Rule Committee by HM Courts and Tribunals Service that it would allow magistrates’ courts staff to provide a more efficient service to the defendant and to the court if the declaration could be taken by an appropriate staff member, without needing to interrupt a justice of the peace or a District Judge (Magistrates’ Courts) and without needing to send the defendant away to find a solicitor. The Committee agreed. Rule 6 of the Amendment Rules makes the necessary change to rule 24.17 of the Criminal Procedure Rules (which supplies the procedure on delivering a declaration under the Magistrates’ Courts Act), and rule 9 of the Amendment Rules makes a similar change to rule 29.4 of the Criminal Procedure Rules (which supplies the procedure on delivering a declaration under the Road Traffic Offenders Act).
Announcing the variation of a sentence
Under section 142 of the Magistrates’ Courts Act 1980 a magistrates’ court can vary a sentence which that court has passed. Under section 155 of the Powers of Criminal Courts (Sentencing) Act 2000 the Crown Court can vary a Crown Court sentence. In either case, the variation must be made by the same magistrates or judge who passed the original sentence. Rule 28.4 of the Criminal Procedure Rules prescribes the procedure. Under that rule the court can vary a sentence without a hearing, but only where no more severe a sentence is passed. In the case of R v Cox [2019] EWCA Crim 71
 the Court of Appeal criticised the variation of a sentence without a hearing where the condition set by the rule had not been met, and cautioned against routinely dealing with variations of sentence otherwise than in public.
The Rule Committee reviewed the rule in the light of that judgment. The Committee has asked the Lord Chief Justice to consider giving guidance by means of the Criminal Practice Directions made by him on when it would be appropriate for a court to consider in public the variation of a sentence which otherwise could be varied without a hearing. In addition, although the Court of Appeal had not explicitly called for this, the Committee decided that it would codify best practice for every variation of sentence, including one made without a hearing, to be announced in public, if necessary by a court constituted differently to the court by which that variation had been made (for example, because that court’s members will not be available for some time). Rule 8 of the Amendment Rules changes rule 28.4 of the Criminal Procedure Rules accordingly.
Applying to suspend a disqualification or order pending appeal
Under section 40 of the Road Traffic Offenders Act 1988 the Crown Court can suspend a defendant’s disqualification from driving imposed by a magistrates’ court pending an appeal from the magistrates’ court to the Crown Court. Under that same provision the Court of Appeal can suspend a defendant’s disqualification from driving imposed by the Crown Court pending appeal from the Crown Court to the Court of Appeal. Under section 129 of the Licensing Act 2003, either appeal court can suspend the forfeiture or suspension of a licence under that Act pending an appeal from the trial court. Part 34 of the Criminal Procedure Rules, which contains the rules about appeal to the Crown Court, already provides for an application to that court under the Road Traffic Offenders Act, but at present the rules about appeal to the Court of Appeal in Part 39 of the Rules do not do so; and neither Part 34 nor Part 39 provides for an application under the Licensing Act.
The omission was pointed out by the legal representative of a defendant who wanted to apply to the Court of Appeal to suspend his disqualification from driving pending appeal. The Committee agreed that the relevant rules should be amended. Rules 10 and 11 of the Amendment Rules change Parts 34 and 39 accordingly.
Overseas production orders
The Crime (Overseas Production Orders) Act 2019 allows a Crown Court judge in England and Wales at the request of an investigator in this jurisdiction to make an order against a person or corporation in another jurisdiction requiring them to produce or give access to electronic data likely to be of substantial value to the investigation here. The provisions of the Act are modelled on those of the Police and Criminal Evidence Act 1984, which allows for the making of a production order against a person or corporation here.
Rule 12 of the Amendment Rules adds new rules to Part 47 of the Criminal Procedure Rules to provide for applications under the new Act. The rules follow closely the new statutory provisions. New rule 47.67(3), (4) and new rule 47.68(1) require notice to be given in every case of an application for an order unless, exceptionally, the applicant can satisfy the court of one of the circumstances listed in the first of those rules. Because there are pending changes to Part 47 of the Criminal Procedure Rules made by the Criminal Procedure (Amendment) (EU Exit) Regulations 2019, S.I. 2019 No. 908, rules 2 and 13 of the Amendment Rules accommodate the possibility of those changes taking effect before the Amendment Rules themselves come into force by adjusting, in that event, the amendments to Part 47 made by rule 12.
Other amendments
The Amendment Rules correct the cross-references contained in rules 3.13, 3.24 (in the note to the rule) and 10.2 of the Criminal Procedure Rules because of other changes made by the Amendment Rules.
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